Office of the Secretary, HUD

developed by EPA, HUD and the Con-
sumer Product Safety Commission pur-
suant to section 406 of the Toxic Sub-
stances Control Act (15 U.S.C. 2686), or
an EPA-approved alternative; except
that the designated party need not pro-
vide a lead hazard information pam-
phlet if the designated party can dem-
onstrate that the pamphlet has already
been provided in accordance with the
lead-based paint notification and dis-
closure requirements at §35.88(a)(1), or
40 CFR 745.107(a)(1) or in accordance
with the requirements for hazard edu-
cation before renovation at 40 CFR
part 745, subpart E.

§35.135

(a) New wuse prohibition. The use of
paint containing more than 0.06 per-
cent dry weight of lead on any interior
or exterior surface in federally owned
housing or housing receiving Federal
assistance is prohibited. As appro-
priate, each Federal agency shall in-
clude the prohibition in contracts,
grants, cooperative agreements, insur-
ance agreements, guaranty agree-
ments, trust agreements, or other simi-
lar documents.

(b) Pre-1978 prohibition. In the case of
a jurisdiction which banned the sale or
residential use of lead-containing paint
before 1978, HUD may designate an ear-
lier date for certain provisions of sub-
parts D and F through M of this part.

Use of paint containing lead.

§35.140 Prohibited methods of paint
removal.

The following methods shall not be
used to remove paint that is, or may
be, lead-based paint:

(a) Open flame burning or torching.

(b) Machine sanding or grinding with-
out a high-efficiency particulate air
(HEPA) local exhaust control.

(c) Abrasive blasting or sandblasting
without HEPA local exhaust control.

(d) Heat guns operating above 1100
degrees Fahrenheit or charring the
paint.

(e) Dry sanding or dry scraping, ex-
cept dry scraping in conjunction with
heat guns or within 1.0 ft. (0.30 m.) of
electrical outlets, or when treating de-
fective paint spots totaling no more
than 2 sq. ft. (0.2 sq. m.) in any one in-
terior room or space, or totaling no

§35.150

more than 20 sq. ft. (2.0 sq. m.) on exte-
rior surfaces.

(f) Paint stripping in a poorly venti-
lated space using a volatile stripper
that is a hazardous substance in ac-
cordance with regulations of the Con-
sumer Product Safety Commission at
16 CFR 1500.3, and/or a hazardous chem-
ical in accordance with the Occupa-
tional Safety and Health Administra-
tion regulations at 29 CFR 1910.1200 or
1926.59, as applicable to the work.

§35.145 Compliance with Federal laws
and authorities.

All lead-based paint activities, in-
cluding waste disposal, performed
under this part shall be performed in
accordance with applicable Federal
laws and authorities. For example,
such activities are subject to the appli-
cable environmental review require-
ments of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.), the Toxic Substances Control
Act, Title IV (15 U.S.C. 2860 et seq.), and
other environmental laws and authori-
ties (see, e.g., laws and authorities list-
ed in §50.4 of this title).

§35.150 Compliance with other State,
tribal, and local laws.

(a) HUD responsibility. If HUD deter-
mines that a State, tribal or local law,
ordinance, code or regulation provides
for evaluation or hazard reduction in a
manner that provides a comparable
level of protection from the hazards of
lead-based paint poisoning to that pro-
vided by the requirements of subparts
B, C, D, F through M and R of this part
and that adherence to the require-
ments of subparts B, C, D, F through
M, and R of this part, would be duplica-
tive or otherwise cause inefficiencies,
HUD may modify or waive some or all
of the requirements of the subparts in
a manner that will promote efficiency
while ensuring a comparable level of
protection.

(b) Participant responsibility. Nothing
in this part is intended to relieve any
participant in a program covered by
this subpart of any responsibility for
compliance with State, tribal or local
laws, ordinances, codes or regulations
governing evaluation and hazard reduc-
tion. If a State, tribal or local law, or-
dinance, code or regulation defines
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§35.155

lead-based paint differently than the
Federal definition, the more protective
definition (i.e., the lower level) shall be
followed in that State, tribal or local
jurisdiction.

§35.155 Minimum requirements.

(a) Nothing in subparts B, C, D, F
through M, and R of this part is in-
tended to preclude a designated party
or occupant from conducting addi-
tional evaluation or hazard reduction
measures beyond the minimum re-
quirements established for each pro-
gram in this regulation. For example,
if the applicable subpart requires vis-
ual assessment, the designated party
may choose to perform a risk assess-
ment in accordance with §35.1320. Simi-
larly, if the applicable subpart requires
interim controls, a designated party or
occupant may choose to implement
abatement in accordance with §35.1325.

(b) To the extent that assistance
from any of the programs covered by
subparts B, C, D, and F through M of
this part is used in conjunction with
other HUD program assistance, the
most protective requirements prevail.

§35.160 Waivers.

In accordance with §5.110 of this
title, on a case-by-case basis and upon
determination of good cause, HUD
may, subject to statutory limitations,
waive any provision of subparts B, C,
D, F through M, and R of this part.

§35.165 Prior evaluation or hazard re-
duction.

If an evaluation or hazard reduction
was conducted at a residential property
or dwelling unit before the property or
dwelling unit became subject to the re-
quirements of subparts B, C, D, F
through M, and R of this part, such an
evaluation, hazard reduction or abate-
ment meets the requirements of sub-
parts B, C, D, F through M, and R of
this part and need not be repeated
under the following conditions:

(a) Lead-based paint inspection. (1) A
lead-based paint inspection conducted
before the date specified in 40 CFR
745.239(b) meets the requirements of
this part if:

(i) At the time of the inspection the
lead-based paint inspector was ap-
proved by a State or Indian tribe to
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perform lead-based paint inspections.
It is not necessary that the State or
tribal approval program had EPA au-
thorization at the time of the inspec-
tion.

(ii) Notwithstanding paragraph
(a)(1)(i) of this section, the inspection
was conducted and accepted as valid by
a housing agency in fulfillment of the
lead-based paint inspection require-
ment of the public and Indian housing
program.

(2) A lead-based paint inspection con-
ducted on or after the effective date
specified in 40 CFR 745.239(b) must have
been conducted by a certified lead-
based paint inspector.

(b) Risk assessment. (1) A risk assess-
ment must be no more than 12 months
old to be considered current.

(2) A risk assessment conducted be-
fore the effective date of 40 CFR
745.239(b) meets the requirements of
this part if at the time of the risk as-
sessment the risk assessor was ap-
proved by a State or Indian tribe to
perform risk assessments. It is not nec-
essary that the State or tribal approval
program had EPA authorization at the
time of the risk assessment.

(3) A risk assessment conducted on or
after the date specified in 40 CFR
745.239(b) must have been conducted by
a certified risk assessor.

(4) Paragraph (b) of this section does
not apply in a case where a risk assess-
ment is required in response to the
identification of a child with an envi-
ronmental intervention blood lead
level. In such a case, the requirements
in the applicable subpart for respond-
ing to a child with an environmental
intervention blood lead level shall
apply.

(c) Interim controls. If a residential
property is under a program of interim
controls and ongoing lead-based paint
maintenance and reevaluation activi-
ties established pursuant to a risk as-
sessment conducted in accordance with
paragraph (b) of this section, the in-
terim controls that have been con-
ducted meet the requirements of this
part if clearance was achieved after
such controls were implemented. In
such a case, the program of interim
controls and ongoing activities shall be
continued in accordance with the re-
quirements of this part.
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